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The Scottish Justice – eNewsletter 

January 2020 

 

Happy new year and welcome  to the first edition this year of the Scottish Justice e-

newsletter. In this edition we update members of changes to Executive members arising from 

the recent AGM, changes to the constitution, an update on where we are regarding JP 

expenses, information regarding the 2020 CMJA meeting in Cardiff, and information 

regarding the Executives response to a request for views originating from the Head of 

Judicial Communications regarding a listing of JPs by court allocation on a proposed 

Judiciary of Scotland website..  Finally, there is a short article on the phenomenon of 

‘Implicit Bias’, which may be of interest to JPs. 

Any communication to the Scottish Justice can be sent to our email address 

editor@scottishjustices.org 

 

The SJA AGM and Executive Committee 

The Annual General Meeting of the SJA was successfully held on Sunday 3rd November 

2019 in the Novotel Hotel at Edinburgh Park.  The AGM followed the Lothian & Borders 

Training weekend and thanks to a number of members staying on after their training allowed 

us to achieve the necessary quorum for the AGM. 

At the AGM the Annual Report and Accounts were approved, however the Treasurer was 

actioned to review the costs of the Independent Examiner to the Accounts.  The two proposed 

changes to the SJA Constitution were also approved and have already been incorporated into 

the SJA Constitution, which can be viewed at any time on the Association’s website. 

The AGM also marked the retirement from the Executive Committee of two experienced and 

long-serving members, Marella O’Neill (North Strathclyde) and Brian Wood (Grampian 
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Highland & Islands).  The Chairman thanked both of them for their valuable input over many 

years of service on the Executive Committee. 

Immediately following the AGM the Executive Committee met to appoint the Office Bearers 

and other representatives for the following year.  The results were as follows:- 

Chairman: - Gordon Hunter was unanimously voted to continue as the Chairman for his 

second year (the Chairman may only hold the position for a maximum of two consecutive 

years). 

Vice-Chairman:- Grace MacLeod was unanimously voted to continue as the Vice-

Chairman for her second year. 

Secretary: - Dennis Barr was unanimously voted to continue in the role of Secretary. 

Treasurer: - As John Whyte had completed five years in the role of Treasurer he was 

required to stand down, under the terms of the SJA Constitution.  A volunteer to take over the 

position was not forthcoming at the meeting therefore the appointment of a new Treasurer 

was carried forward to the next full meeting of the SJA Executive Committee (due to be held 

on 20th January 2020). 

The other appointments were:- 

Membership Secretary – John Lawless 

Judicial ICT Committee Representative – John Lawless 

Judicial Welfare & Support Committee Representative – Neil McKechnie 

Judicial Conduct Committee Representative – John Burns 

SCTS/SJA Liaison Committee Representatives – Gordon Hunter & Grace MacLeod 

Judicial Council Representatives – Gordon Hunter & Dennis Barr 

‘Scottish Justice’ Sub-Committee – David Ferguson, Phil Cropper & Dennis Barr 

SJA Web-Master – John Lawless 

Subsequent to the AGM the Chairman received the resignation of Mrs Mandy Shand both 

from the SJA Executive Committee and indeed as a Justice of the Peace.  Mandy is moving 

with her family to California due to her husband’s work relocation.  Mandy had made a very 

valuable contribution to the Committee and does leave behind the very useful legacy of the 

material for the standard presentation on the role of a JP in Scotland, which is largely based 

on her work.  The Executive Committee would therefore like to record their profound thanks 

to Mandy Shand. 

As a consequence of Mandy Shand’s resignation, Stuart Fair advised the Committee that he 

was prepared to be co-opted onto the Executive Committee as a replacement for Mandy and 

become one of the three representatives from Tayside, Central & Fife Sheriffdom.  
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Furthermore, he indicated a willingness to become the new Treasurer and it is proposed that 

the Executive Committee will make the necessary appointments at the next Executive 

Committee meeting (20th January 2020).  Stuart has a wealth of experience both as a JP and 

as a former member of the SJA Executive Committee, so we shall welcome his knowledge 

and experience. 

Dennis Barr 

Secretary 

 

Update on JP Expenses 

As you are aware the Secretary circulated the correspondence between himself and Mr 

Humza Yousef, the Scottish Justice Secretary regarding the lack of agreement on certain 

aspects of the SCTS proposals for revised JP expenses rates.  The Executive Committee 

would like to thank all members who responded with their views as to potential further steps 

the SJA should take.  The Executive Committee are anxious that the SJA do not become 

embroiled in a political dispute, but simply focus on the simple position that JPs should be 

fully reimbursed for the actual expenditure that they incur whilst undertaking their official 

duties.  Whilst we recognise that there has to be a reasonable limit on categories of expenses 

the current proposal from SCTS are inadequate for lunch allowances, costs for child and 

other care allowances and for loss-of earnings payments. 

We did receive some particularly interesting perspectives from one of our members who 

focused attention on the ‘Volunteer Scotland’ website, an organisation which is supported by 

the Scottish Government.  In particular a comment on the website there are details of a 

‘Volunteers Charter’ which includes the following Charter point:- 

‘Volunteers should receive no financial reward for their time however out of pocket expenses 

should be covered; no one should be prevented from volunteering due to their income.’ 

Accordingly, on 6th January the SJA Secretary wrote again to the Justice Secretary asking 

him to reconsider his decision, and highlighting the fact that SCTS are deviating from the 

‘Volunteers Charter’.  

The SJA Executive Committee has also been in touch with the Magistrates Association for 

England & Wales regarding their review of expenses.  This review was stimulated by the 

Justice Committee report on the ‘Future of the Magistracy’ published on 18th June 2019.  

This report in particular highlighted the very low rates paid for loss-of-earnings to 

Magistrates in England & Wales.  It is worth recalling that the SCTS proposals include an 

increase in the Scottish rates to match these England & Wales levels, which are already 

recognised as being inadequate. 

Terms of reference for this review of Magistrates expenses have been published, and the 

Magistrates Association do expect to provide input.  A report is expected in the spring of 

2020, but no date has yet been given for its publication. 



4 
 

The SJA Executive Committee will discuss options for what further options exist.  Members 

will be kept fully informed of issues as they arise and of course any further response from the 

Justice Secretary. 

Dennis Barr 

Secretary 

 

2020 CMJA Conference  

Details have recently been received from the Commonwealth Magistrates and Judges 

Association (CMJA) on their annual conference for 2020, which this year is to be held in 

Cardiff, between 13th to the 17th September.  As 2020 marks the fiftieth year of the CMJA the 

theme for this year is ‘Back to the Future’. 

The initial programme shows that there are specific topics of significant interest to all SJA 

members.  On the first day of the Conference there is a Panel Session on ‘What should 

Magistrates be doing in the community?’  This is followed by a further Panel Session two 

days later on ‘The evolution of lay judiciary around the Commonwealth’.  In addition to these 

topics of immediate and direct relevance, there are other topical issues on ‘Criminal 

sentencing guidelines and Judicial discretion’, and ‘Improving access to justice through 

digitalisation and other court reforms’. 

Due to the nature of these topics the SJA have contacted both the Scottish representative on 

the CMJA Council, Sheriff Douglas Allan, and the Magistrates Association to offer input to 

the development of any presentational material, and to assist in any other relevant manner. 

The SJA will also consider our representation at this conference at the next Executive 

committee meeting. 

Dennis Barr 

Secretary 

 

Listing of JPs by Court Allocation 

The SJA were recently contacted by the Head of Judicial Communications regarding a new 

Judiciary of Scotland website, which is currently being prepared.  We were asked our views 

on the inclusion of a list of JP names allocated to the court locations that they sat in.  We 

were advised that all other judicial post holders had agreed for their names to be listed against 

the court locations where they sat on this new website. 

The SJA responded by advising that JPs do regard themselves as integral members of the 

Scottish judicial community, and that the listing of the names of JPs by court locations could 

be considered to be of legitimate public interest.  However, we wished to stress that the 

information be limited only to the names of JPs and that no further information be given as 
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this may constitute a breach of privacy under the Data Protection Act.  In addition we sought 

the right of individual JPs to request that their name be removed against any court location. 

Overall the SJA felt that the simple listing of JP names was a sensible and appropriate 

balance between the privacy of JPs and the public interest. 

The Judicial Communications team have advised that they plan to have the new Judiciary of 

Scotland website up and operational by the end of January 2020.  If you have any objection to 

your name being listed would you please contact the SJA Secretary in the first instance at 

secretary@scottishjustices.org. 

Dennis Barr 

Secretary 

 

Implicit Bias in a Legal Setting 

Two quotes:- 

“But there is one way in this country in which all men are created equal. An institution that 

makes a pauper the equal of a Rockefeller, the ignorant man the equal of any president, and 

the stupid man the equal of Einstein. That institution is the court.” 

Harper Lee – To kill a Mockingbird  (Part of closing address by the character Atticus Finch) 

Lord Neuberger 

"The big problem, as it is everywhere, is with unconscious bias. I dare say that we all suffer 

from a degree of unconscious bias, and it can occur in all sorts of manifestations. It is almost 

by definition an unknown unknown, and therefore extraordinarily difficult to get rid of, or 

even to allow for. (1) 

-------------------------------------- 

There is abundant evidence – much of it originating from the work of Psychologists Daniel 

Kahneman and Amos Tversky – that people have two modes of thinking:  - a logical and 

unemotional balancing of facts and data, (slow thinking), and a much faster, heuristic -driven 

-mode (fast thinking).    

While both modes are necessary in daily life, in a court setting the theoretical ideal of a judge 

should be that of an impartial assessor carefully weighing out evidence in an impartial 

manner.  As Neuberger pointed out, the occurrence of unconscious bias is very hard to assess 

in oneself. It would be detrimental to Justice if we let such bias affect our judgements, or our 

sentencing. 

There is a large body of research which examines such unconscious bias in a legal setting.  

(E.G Hollier  (2)) 
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Physical Attractiveness 

(It’s complicated.) 

In real life society gives attractive people a number of benefits; greater wealth, longer lives, 

more likely to be employed, more likely to be hired, more likely to be elected, and more 

interesting to babies(3) (and chickens (4))!   

(The converse also holds, to the detriment of those society deems unattractive.) 

A 1991 study by Downs and Lyons (5) in various American Jurisdictions found that 

comparing defendants in 5 ranks of ‘attractiveness’,  

“  in all cases defendants judged least attractive were given harsher sentences, most attractive 

were given smallest fines. Across the studies the minimum increase fine was 119%, the 

maximum was  304%” 

A 2010 study by Gunnel and Ceci (6) found that jurors were less likely to find attractive 

defendants guilty, and to give harsher fines to less attractive defendants. Gunnel and Ceci 

found that 

“the attraction‐leniency bias has been shown to operate across decision makers (judges and 

jurors), types of crime, and trial type (criminal and civil), albeit it is moderated by the 

seriousness of the crime …….and the strength of evidence against the defendant”. 

Stewart (1985) (7) found a linear relationship between attractiveness and sentencing: the 
higher the defendant’s attractiveness, the less severe his sentence.  

The consistency of these effects within the literature has also withstood the test of time 

Gunnel and Ceci drew a distinction between  decision makers who processed evidence  

rationally  -  - - which we can associate with Kahneman’s ‘slow thinking’ versus those who 

processed evidence experientially (fast thinkers.) 

 As might be expected rational thinkers were less likely to be influenced by attractiveness 

than experiential thinkers. 

Race  

(It’s complicated.) 

"97 percent of judges (thirty-five out of thirty-six) believed that they were in the top quartile 

in “avoiding racial prejudice in decision making”" Rachlinski, et al, C. (2009). (8) 

In 2016 Prime Minister David Cameron appointed MP David Lammy to investigate possible 

bias within the justice system against black and minority ethnic  ( BAME) defendants.(9) 

Lammy’s research found that throughout the criminal Justice system BAME defendants were 

more likely to experience worse outcomes , although when purely ‘guilty’ vs ‘not guilty’ 
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verdicts were considered, these tended to be at the same rates.  BAME defendants were more 

likely to receive prison sentences for drug offences (240% higher). The probability of 

imprisonment for acquisitive violence and sexual offences was not significantly different. 

There is also a well-recognised disportionality which is to the disadvantage of the BAME 

population. For example  black and minority ethnic individuals comprise 14% of the general 

population but  25% of the prison population, and  40% of young people in custody.  

In addition arrest rates are higher for BAME individuals. The figures show that  BAME 

people are 150% more likely to plead not guilty (which might have an artifactual effect on 

sentencing).  Lammy attributes this to a distrust of the judicial system on the part of BAME 

defendants (who are also more likely to respond ‘no comment’ during police interview).  It 

would be difficult to separate these factors from any putative bias on the part of judges. 

On the other hand Stanford social psychologist Jennifer Eberhardt also points out 

disproportionate sentencing in an American judicial context, with black defendants faring 

worse at all levels (10. For example black defendants are more likely to be given the death 

penalty for serious crimes.  

She makes the point that implicit bias is rooted in society, and is in a sense a ’normal’ part of 

human cognition, and that there exist programmes to ameliorate the effects of such implicit 

bias. 

Any judge I have ever met would be appalled at the suggestion that they have or indeed show 

any bias. Indeed, within the context of JP courts, I should point out that the opportunities for 

bias to manifest themselves are limited. In the over whelming number of cases defendants 

never appear at court, and the majority of cases are traffic cases penalties for which fall into a 

narrow range. For my part, when considering a sentence, I always review how would I justify 

my decision to another party (for example the Appeal Court). (this could be seen as invoking 

the ‘slow, rational’ type of decision making). Other Justices may have other strategies. Again, 

knowing that implicit bias exists at all is a useful first step in addressing it.  

I would strongly advise going online to  

https://implicit.harvard.edu/implicit/takeatest.html,  

which is the Harvard Implicit Association Test,  (IAT) and which is rigorous and properly 

evaluated.  It’s fun and informative. 
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