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I attended this year’s Commonwealth Magistrates and Judges Association (CMJA) Conference on
behalf of the Scottish Justices Association. The Conference has held in Wellington New Zealand from
13-18 September 2015. This year’s theme was “Independent Judiciaries, Diverse Societies” and being
the Triennial Conference was also where CMJA members elect the Council members and Officers for
the next three years.

These were almost 300 delegates to the Conference, from the 57 different jurisdictions of the
Commonwealth. These ranged from Lay Justices, like me, to Chief Justices and Supreme Court
Judges from several countries.

Like most formal events in New Zealand, the conference opened with a pohiri. This is a formal Maori
welcoming ceremony. In our case we were welcomed to the area by the traditional owners of the
Wellington district. At the end of the ceremony we were greeted with a Haka Pohiri or welcoming
dance by local schoolchildren.

The Hon John Vertes, the outgoing President of the CMJA gave the Conference opening speech. He
spoke about the importance of Judicial Independence and gave examples of how this Independence
was being eroded in certain areas of the Commonwealth, by inadequate salaries, unfilled vacancies
or Judges being appointed or removed for political objectives.

He explained that the Commonwealth charter, endorsed by Heads of Government in 2013, sets out
the fundamental values of the Commonwealth, including amongst others , Democracy the rule of
law respect and the for Human rights. CMJA believed an Independent impartial judiciary is one of
the primary vehicles protecting these values. He noted that we live in challenging times, whether
from displaced persons or global climate change, but we also face challenges to human rights and
that the task of interpreting human rights rests on the shoulders of the courts.

The President concluded by outlining the theme of the Conference and some of the topics to be
covered over the Conference period.

The next Speaker was Rt Hon Sian Elias, Chief Justice of New Zealand. She welcomed attendees to
the Conference, noting it was the first time a triennial Conference had been held in that region. She
observed that Conference attendees reflected the theme of the Conference, given the diverse
societies in which we all lived. These Conferences provided a rare opportunity to conduct a peer
review of our work as Judges, allowing us to assess how well we are meeting the needs of our
Communities. The Conference allowed delegates to compare ideas, standards and solutions. She
noted that as a Commonwealth we shared common heritage and in cases faced common challenges.
It was 800 years since the signing of Magna Carta and in New Zealand it was 175 year since the
signing of the Treaty of Waitangi where the tradition of the rule of law, which can be traced to
Magna Carta became New Zealand’s tradition as well.

She noted that the diverse countries of the Commonwealth also had customary and domestic values
which they had placed into law. This meant that there was a divergence of the law in some
countries. This could be seen as an opportunity to examine our own systems as we shared common
goals. She expected that Conference attendees would learn much from the Conference programme.

The Conference was addressed then by the Prime Minister of New Zealand, The Rt Hon John Key. He
extended a special welcome to delegates. After some opening remarks, he explained the increasing
importance of the Maori economy and forecast that this would lead to increasing diversity in the
New Zealand legal profession and its professional services. He stated that this could only be a good



thing. He turned to the subject of Judicial Independence and the challenges faced in some countries.
He cited one example where this year a Commonwealth Nation had expelled its Judiciary from the
country because it did not like what the court was doing. He observed that without the oxygen that
the rule of Law provides, democracy, public safety and Individual freedoms never survive for long.
He stressed the need for a strong rule of Law when doing business between Countries. He then
formally opened the Conference.

The first Conference session was entitled “Can we get there from here? Reconciliation and Canada’s
Indigenous past”. The speaker was Chief Wilton Littlechild. He is a Commissioner with the Canadian
Truth and Reconciliation Commission. He is also a survivor of the Aboriginal Residential School
system. He opened by stating that in 2007 the largest class action settlement in Canadian history
established a $2 billion compensation package to those who had been forced to attend Indian
Residential Schools. He explained the system where children were forcibly removed from their
parents at age five or six for up to fourteen years. They were sent to boarding schools in some cases
far distant. They were not allowed to speak their native language and by denying them access to
their families and culture attempted to assimilate them into Canadian culture. The Truth and
Reconciliation Commission was established to uncover the truth about these schools. As part of this
he had travelled the Country gathering statements, from survivors, at Individual and public meetings
and had held National commemorative events. There were many stories of abuse. Some of the
survivors said that he was asking them to talk about things they had tried to bury for fifty or sixty
years. One told him that he did not get to go home for eleven years. Most people in Canada did not
know about this system so part of the Commission’s activity is to explain this to the wider
population, including children, by various methods. Examples were an announcement at hockey
games and through social media. They have established a Truth and Reconciliation Centre and had
proposed principles for reconciliation to the Canadian Government.

After this first presentation the format of the Conference was that there was more than one
presentation at the same time. Therefore I will report on those I attended.

The next presentation was “Custom and the Law in the Commonwealth”. By way of introduction,
the Chair noted that part of the strengths of the Commonwealth was not just our shared heritage,
but also our diversity. One aspect of this diversity was the existence of plural legal systems. For
example customary law existed in such areas as land ownership inheritance. The first speaker was
Chief justice Albert Palmer from the Solomon Islands. He observed that the Judiciary were
responsible for the interpretation of the law. One definition of custom law was long held tradition
and that could be considered unwritten law. He said that part of the Solomon Islands Constitution
stated that custom law was part of the law of the Islands and could be enforced by the Courts.
Customary law tends to be about behaviour and how people are expected to act. In the Solomon
Islands there are many different communities, over eighty, so many different customs and practices.
In his view, customary law did have benefits to the Community. However, not all is acceptable e.g.,
revenge or retaliation. Within tribes or groupings, responsibility for the administration of custom law
usually rests with the Chief. He also is usually the holder of custom knowledge. Thus his judgements
are expected to be correct and in accordance with custom. However, parties must agree to be
bound by his decisions. In conclusion, he stated that custom law played an important part both in
the formal and informal justice sectors. Their application may seem to be haphazard and
inconsistent but their value should be recognised.

The next speaker was Justice Stephen Gageler, from Australia. The Australian experience was
different. It had taken some time to recognise indigenous custom; the first cases had been raised in
the 1820s and from time to time since then. The formal recognition of indigenous custom was only
initiated in the early 1980s. The connection between indigenous people and the land and waters
by/on which they live has come to be known as “native title”. Customs other that those covered by



native title have also in part been recognised by common and statute law. In early colonial days
Australia had been considered “terra nullius”. That is land belonging to no one. Therefore colonists
could acquire ownership of land. This had finally been rejected in the Landmark Mabo case in 1992,
this recognised native title. Outside of native title the recognition of custom law has been limited
and fragmented. The speaker focussed on the protection of traditional knowledge within Intellectual
Property Law. He recounted an action brought by indigenous artists who claimed their work was
being copied, without consent, on carpets and imported into Australia. During following similar
cases, it was stated that customary law could be used for rights recognised within the legal system.

The next presentation was on the future of the Lay Judiciary, delivered by Rachael O’Grady a New
Zealand JP and member of the Royal Federation of New Zealand Justices’ Association Inc . She
noted the British tradition that ordinary people untrained in the law should take part in the legal
process either as jurors or magistrates. However at this time in New Zealand there was a debate as
to the future of the Lay Judiciary. She outlined the history of the office of Justice of the Peace and its
establishment in New Zealand. She explained that over the years MPs and legal professionals had
become disenchanted with JPs, which culminated in 1957, when the JP Act removed some important
judicial responsibilities. This opposition has happily dwindled over the past twenty years. Court
closures and out of court disposals had also impacted on JP workload. However, in the past decade
there had been positive changes and the Federation now received the support of the Ministry of
Justice and there were service agreements in place. JPs must undergo training before exercising
judicial power or function. Until 2012, formal training had been delivered by the Open Polytechnic.
The Federation has now delivered an on line judicial studies course. It takes 200 hours to complete
and involves three compulsory assignments. The Federation is also looking at where it could meet
the needs of society and have established pop-up service desks in shopping centres, libraries and
even schools. In closing, she contended that there was still a role for JPs to play in the judicial
system.

The Lord Chief Justice of England and Wales, Lord Thomas, delivered the keynote speech in the next
session. This dealt with “Judicial Independence in a changing constitutional landscape”. Four key
themes were dealt with. Firstly, the centrality of Justice to our society and the independence of the
Judiciary cannot be taken for granted. Secondly, strong judicial leadership is needed. Thirdly, to
retain legitimacy the Judiciary must reflect society. Lastly, the Judiciary needs to safeguard its
Independence. He noted that in the United Kingdom there had been continuing change since 1998.
Examples of this were devolution, the Human Rights Act and relationship with the European Courts
He explained the historical situation and the introduction of the post of Lord Chief Justice. This had
entailed judicial leadership and the creation of a governance structure. He had also been given a
duty to encourage judicial diversity. There was now a more active relationship with the Government
and Parliament with the submission of an annual report. He then turned to the subject of the
public’s understanding of the importance of a system of Justice. He noted that the public do not see
the problems facing judicial systems, such as cost and outdated systems; or that courts faced
spending cuts. He pointed out the relevance of a judicial system to society, the Constitution and
financial markets. He felt it was important for the Public to understand the role of the Judiciary, they
would then see the need for its Independence.

The first speaker on “Issues in Gender based Violence” was Justice Scholastica Omondi from Kenya.
She observed that this is not only a woman’s issue. In Kenya, As soon as a child was born, its sex
would determine how it was treated, how it was expected to behave in society. Kenya had over 43
ethnic groups and they had different ways of treating males and females. This resulted in gender
inequality; where men tended to be seen as the dominant sex. Gender based violence could take
different forms e.g., physical or emotional. Quite often the victims were vulnerable and the
perpetrators could be an individual or society. One example of societal gender based violence is
Female Genital Mutilation. However, men could be subject to violence and be reluctant to report it



as their society has deemed them to be dominant. Gender based violence is a global concern. All
should have access to the law, but this may be at odds with local culture/society. She said that as
judicial officers we should treat all people equally. Justice Richard Williams from the Cayman Islands
followed. He said that gender based violence was nothing new, but had only recently started to be
recognised in its own right. He focussed on gender violence amongst teenagers so called teen dating
violence. Victims of this violence sometimes needed to be shown what a healthy relationship was. It
tended to be a pattern of behaviour to exert control of a dating partner. There were four types of
violence. Firstly verbal, secondly psychological, thirdly physical and lastly sexual. It was considered
that the court system was not really equipped to cope with teen dating violence and it was a
growing problem. He suggested that specialist courts should be established, with trained judges and
adequate support services.

Chief Justice Margaret Ramsey-Hale, from the Turks and Caicos spoke on the subject of
“Recruitment, Retention and Discipline of Judicial Officers in small Jurisdictions”. She started by
explaining the tradition of the Caribbean Commonwealth tradition of having the judiciary appointed
by a Judicial Services Commission after open competition with female judges at all levels. All
countries also had provision for removal of judges, following disciplinary procedure. Although, some
countries’ procedure varied, for example the Executive was involved. She discussed the options open
to a disciplining body when the actions fell short of dismissal. She noted that whilst recruitment was
open and fair, she did feel that the old system where soundings were taken and professional
knowledge of candidates was considered did have some merits, especially to decide if they had the
temperament to sit as a judge. Technical excellence and performance over a 45 min interview may
not produce the best candidate. She observed that as judges are expected to sit in more specialised
courts e.g., drugs or domestic violence, perhaps new attributes showed be looked for, like
compassion. She outlined some of the problems recruiting in small jurisdictions, in her case the
Government recruited from other areas of the Caribbean as the local population was small (about
6000), but only on short term contracts with no pension. This limited those who would apply for the
posts, in fact most were beyond the age of normal retirement.

The Rt Hon the Baroness Brenda Hale of the UK Supreme Court addressed the conference on
“Applying concepts of International Human Rights in the national or domestic courts”. She
contrasted the difference between some Commonwealth countries, which had a written
constitution explicitly including Human Rights and the UK which had no written constitution. She
noted that common law is not good at protecting fundamental rights; this and losing cases at the
European Court of Human Rights (ECHR) had prompted the UK to enact the Human Rights Act 1998.
The act did five things. Firstly, it made ECHR rights enforceable in UK Law, secondly imposed a duty
to interpret all forms of legislation in a way compatible with the European Convention, thirdly if
primary legislation could not be interpreted as compatible the High Court can make a declaration of
incompatibility. The fourth element compelled Ministers to state whether their legislation’s
provisions are compatible with the Convention; finally the act required that courts and tribunals take
into account ECHR jurisprudence. She said that the European Convention itself could be influenced
by incorporating other international human rights treaties, so that although not incorporated in the
Human Rights Act could be indirectly incorporated through the requirements above.

The second speaker to the subject was Chancellor Carl Singh from Guyana. He observed that from
his part of the world the courts only on few occasions needed to refer to International legal sources
for the resolution of Human Rights disputes. He felt that part of the reason was that as former
colonies, with inherited common law, felt the International law and common law referred to
different systems. It was considered that a treaty could not be binding unless it was enacted in
national law. Critics felt that international treaties were written in general and imprecise language
which left them open to interpretation. There had, however been a change which could be traced
back to the issue of the Bangalore principles in 1988. They noted the tendency for national courts to



take account of International norms when deciding cases, when domestic law was uncertain or
incomplete. He outlined the other guidance in the principles when considering domestic and
international law. However, when a local law is unambiguous and clear, then this should apply in
any cases. Of course, some constitutions can contain articles which compel courts to have due
regard to international laws, conventions and charters. In closing, he stated that Commonwealth
nations had committed to the goals of the UN declaration of Human rights and its contents.

On the final morning, the first session was on the subject of “Sexual Violence, Exploitation and
Human Trafficking”, from a Kenyan perspective. This paper was delivered on behalf of Justice
Kalpana Rawal, Deputy Chief Justice. She observed that, despite being banned, today modern forms
of slavery still exist. This was a very lucrative criminal business, primarily affecting women and
children. Kenya itself had seen a growth in sex tourism. With regard to domestic violence a 2012
survey across four of Kenya’s eight provinces found over 70% of respondents had been physically
abused within their marriage. One problem was that Kenyan society was patriarchal and woman and
children were seen as inferior to men, also the previous constitution did not protect women from
gender based discrimination. The 2010 constitution sought to remedy this and in some cases sought
to provide redress for past discrimination. Prior to 2006 there had been no specific law for sexual
offences; these were treated under the penal and criminal procedures codes. To counter a growing
problem Kenya had passed various laws including the Victim Protection Act, the Children Act, the
Witness Protection Act, the Counter-Trafficking in Persons Act, and in 2015 passed the Protection
against Domestic Violence Act. Kenya, having recognised the problems of Sexual Violence
exploitation and Trafficking had over the past few years adopted a Constitution which strongly
enshrines the rights of women and children.

The final presentation concerned vulnerable witnesses. Dr Emily Henderson, from New Zealand,
explained that vulnerability could take many forms, from age, mental health, to not being able to
speak the language. She noted that, with careful questioning children could be good witnesses and
in some jurisdictions age was not seen as a barrier to giving evidence. However, the stress and
distress caused by cross-examination could affect recall and suggestibility. She said that language
was important in dealing with children, as their interpretation could be different. Also the way
questions were asked i.e., keeping it simple, asking one question at a time, not using sophisticated
language, asking in a chronological order and asking questions too fast. Her point was that
conventional cross examination may unsettle a dishonest witness, but could also do the same to a
vulnerable witness. She noted our adversarial system did not help vulnerable witnesses. Judges may
have to intervene on cross examination, in some cases, but many felt uncomfortable doing so. She
gave one example, from England, where the Judge had taken over cross examination. In closing, she
pointed out the need for judicial education and commended the English Advocates’ gateway which
is available online.

After the formal presentations, the newly elected president of the CMJA, Hon Chief Magistrate John
Lowndes (Australia) addressed the meeting and introduced the newly elected Council. Sheriff
Michael Fletcher was elected as Regional Vice President for Atlantic and Mediterranean.

This conference was significantly supported by the New Zealand government and administration.
There was a reception, at Parliament, hosted by the Hon Amy Adams Minister of Justice. The next
night a reception at the Supreme Court hosted by Dame Sian Elias, Chief Justice of New Zealand. The
final reception at Government House was hosted by Dame Sian Elias, in her role as Administrator of
the Government.

In closing, I would commend the CMJA for putting together the programme of events and the local
Organising Committee for their efforts in staging this conference.


