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AGM 
 
The AGM, scheduled for Saturday 26th October was, most unfortunately, 
inquorate.  
 
Those present approved the Minutes of the previous AGM, the Annual Report 
(subject to some amendment), and the year’s accounts, all subject to ratification at 
an adjourned meeting. 
 
It is hoped that the adjourned AGM will take place at the Grampian, Highlands 
and Islands Training Weekend on 15th March 2014 and, in order to ensure a 
quorum in future, it is likely that AGMs will now be held to co-incide with other 
Sheriffdom training weekends. 
 
 
EXECUTIVE  
 
The newly elected executive (reported in the last issue) met briefly thereafter, and 
elected office-holders as follows: 
 
Chairman: Allan Clasper 
Vice-Chairman: Robin White 
Secretary: Keith Parkes 
Treasurer: Stuart Fair. 
 
 
CORRECTION 
 
In the last issue, in the summary of the Executive Minute, it was reported that: 
 
“there were plans for ‘Justice Centres’, in which most criminal justice agencies in 
any area would be located on one site. The Borders would be tried first, then Fife. 
[There was also] noted a move from triple to single benches, though it is not clear 
whose decision this might be”. 
 
This should have been reported as: 



 
“a feasibility study for a possible ‘Justice Centre’ in the Borders was taking place. In 
some courts the Justices have said they prefer to sit singly”. 
 
 
 

OTHER NEWS 
 
INTERPRETERS IN COURT 
 
We are all probably familiar with interpreters in court these days, and you might 
have thought the law and practice on providing them would be clear. An 
interesting recent case indicating that it is not, but also pointing out the 
consequences of their absence when witnesses are non-native English speakers, is 
Kroupa v PF, Paisley [2013] HCJAC 113. 
 
Kroupa was prosecuted for assault on a police officer, resisting arrest, and 
“statutory breach of the peace”. Solicitors had intimated that they were 
withdrawing because of refusal of legal aid and at his trial, Kroupa was 
unrepresented. He had one defence witness who (like Kroupa) was Czech, and 
whose English (unlike Kroupa’s) was poor.  
 
An interpreter was present, commissioned by the sheriff clerk. S/he was used in 
cross-examination of Kroupa (although his English was good), but the sheriff clerk 
reported to the sheriff that s/he had declined to interpret for Kroupa’s witness, as 
he had no funds to pay him/her. The sheriff acquiesced in this, and the witness 
was examined and cross-examined, briefly, in English. The sheriff reported that 
she appeared to understand all the questions, but had some difficulty in 
formulating replies. 
 
Kroupa was convicted, and appealed on the ground that the lack of an interpreter 
rendered the trail unfair. The solicitor-advocate appearing for Kroupa at the appeal 
referred to a Code of Practice for Working with Interpreters in Court, but suggested that, 
whatever its recommendations, the court had ultimate responsibility for ensuring 
the fairness of proceedings. The sheriff ought to have either instructed the 
interpreter who was present to act, or adjourned for a further application to the 
Legal Aid Board to provide funds for a different one.  
 
For the Crown, it was argued that whether an interpreter for the defence witness 
was essential was a matter of circumstance. Legal aid had been refused because 
Kroupa had not provided financial information, and the witness’s evidence had 
anyway supported Kroupa’s account. The position in England and Wales was that 
it was for the court to decide if an interpreter was necessary, and the sheriff 



thought the witness had understood the questions and provided answers, and that 
Kroupa was not disadvantaged. 
 
The Court concluded that, while the Code did indicate that it was for the defence to 
employ an interpreter for defence witnesses, nothing in it prevented an interpreter 
commissioned by the court from assisting a defence witness (even if this were 
because the accused had forgotten to instruct one). Nevertheless, the presiding 
judge has ultimate responsibility for the fairness of the trial, so if it appears that a 
witness’s limited command of English makes the presence of an interpreter 
necessary or desirable, “the judge should take such steps as he can to enable that to 
be achieved”. 
 
In the present case, the presence of an interpreter was “important both as a matter 
of fairness to the witness and as a matter of fairness for the whole proceedings”. 
An interpreter was in fact present and the sheriff should not have simply accepted 
the sheriff clerk’s report that s/he declined to interpret and should if necessary 
have instructed him/her to act. An important factor in this conclusion was that the 
witness’s evidence was central to the events leading to the prosecution and, despite 
the assertion that her evidence was consistent with Kroupa’s, the sheriff had in fact 
relied on apparent inconsistencies between them in coming to his decision to 
convict. 
 
 
“NEW MEDIA” IN COURT 
 
We are possibly less familiar with “new media” in court (though no doubt we have 
all had a phone go off in the middle of proceedings. Sometimes our own …). Two 
events concerning “new media” have recently occurred. 
 
The first is Carberry v HMA [2013 HCJAC 101. In this case, the Scottish Criminal 
Case Review Commission had recommended the case for an appeal hearing by the 
High Court, because it was alleged that during the trial at least one juror had 
“googled” Carberry’s name and discovered assertions of previous convictions, and 
other evidence of bad character about him, which had not been revealed in court. 
However, the High Court decided that it was not in the interests of justice to hear 
the appeal. 
 
The Court pointed out that the test for allowing a hearing was whether fair-minded 
and informed observers would conclude that there was a real possibility that the 
trial had been biased. In the present case, Lord Carloway concluded that the 
information which the SCCRC had obtained had not indicated that the jury had 
taken into account material not before the court. On the contrary, it indicated that 
it had only considered the evidence. Indeed, he had some harsh words for the 
SCCRC on its failure to produce material significantly supporting the application. 



There is, the Court noted, a requirement for finality and certainty in criminal 
proceedings, which means that cases should only be re-opened on strong evidence. 
 
The full report is at 
http://www.scotcourts.gov.uk/opinions/2013HCJAC101.html. 
 
The second event is that, by co-incidence, there is now a consultation by the 
Judicial Office for Scotland on “Camera and live-text based communications in 
Scottish courts”. This is briefly discussed in the next issue of The Scottish Justice, 
shortly to be published. 
 
 
VEILS IN COURT 
 
Many of you will have seen reports of a recent case in an English court in which 
the question was whether a person could give evidence in a full-face veil (and if 
not, what was to be done). The question does not seem to have come up in 
Scotland yet (let alone in a JP Court), but it is an interesting one, so the case is 
worth looking at. 
 
That case was R v D(R) 2013 EW Misc 13 (CC). (English criminal cases are always 
cited as “R v”, short “Regina versus”, but pronounced “Queen against”: “D (R)” is an 
abbreviation of the name of the accused, adopted for reasons of privacy). 
 
D was prosecuted for alleged intimidation of a witness while wearing a full veil 
covering the whole face. She took the position that, as a Muslim woman, she was 
required to appear veiled before men not closely related to her (as would happen in 
a trial), and that no issue as to her identity would arise at the trial.  
 
In preliminary proceedings, the judge decided that: 
 
(i) the Equal Treatment Bench Book published by the Judicial Studies Board 
was wrong in saying the issue was a matter for "judge craft" or "general guidance": 
D had a right to “manifest” her religion under the ECHR, article 9, but that was a 
qualified right, and the court might be entitled to restrict it; 
(ii) the court should assume that D was sincere, and only if there was evidence 
that the full-face veil was being abused, should courts make enquiry on this score; 
(iii) whether or not there was an obligation on D to wear a full-face veil (and 
Muslim authorities were divided on whether any obligation applied in court), D’s  
choice to wear it had to be respected as a “manifestation” of her religion; 
(iv) D's right to “manifest” her religion had to be balanced against the public 
interest in the courts conducting criminal proceedings in accordance with the rule 
of law, open justice and the adversarial trial process, but any limitation on her right 

http://www.scotcourts.gov.uk/opinions/2013HCJAC101.html


had to be prescribed by a law which was necessary in a democratic society and 
proportionate; 
(v) criminal trials involve communication, wearing a full-face veil restricted such 
communication, and any rule against wearing them should be consistent with the 
principle of the openness of the trial process and safeguard the integrity of that 
process; 
(vi) the court was entitled restrict the art.9 right if its exercise interfered to an 
unacceptable extent with the court's ability to conduct a trial fair to all parties: it 
was not necessary for D to remove her veil for the purposes of the trial generally, 
but it was necessary when the question of identification arose and while giving 
evidence; 
(vii) accordingly, D was free to wear the veil during trial except while giving 
evidence, but could nevertheless give evidence from behind a screen or by TV link, 
shielding her from the public, though not from the judge, jury and counsel: also no 
drawing of her uncovered face should be made in court or published outside it. 
 
The full report of the case is at 
http://www.judiciary.gov.uk/Resources/JCO/Documents/Judgments/The%20Q
ueen%20-v-
%20D%20%28R%29.pdf?utm_source=Newsletters&utm_campaign=ba3858c971
-SLN_16_09_13&utm_medium=email&utm_term=0_1eedb22a32-ba3858c971-
65406933  
 
 
LOADS OF MONEY 
 
The Scottish Legal Aid Board Annual Report records that the legal aid bill – civil 
and criminal - for 2012-13 was £150.2m, having fallen by £7.4m from the previous 
year and £11.2m from the year before, but that it must fall further. 
 
Within that total, criminal legal assistance fell 3.7 per cent to £94.8m (largely, it 
would seem, because of increased use of “direct measures” like “fiscal fines”), but 
the criminal legal aid cost of advocates and solicitor advocates increased by 8 per 
cent to £15.9m. 
 
The full report is at: 
http://www.slab.org.uk/common/documents/Annual_Report_2012_-
_2013.pdf?utm_source=Newsletters&utm_campaign=854c87d391-
SLN_27_09_13&utm_medium=email&utm_term=0_1eedb22a32-854c87d391-
65406933  
 
A related document headed Legal Assistance Fees Paid to Advocates – top 20 comparison, 
records that the top three earners got £323,000, £314,000 and £312,000 
respectively, while the lowest of the top 20 got £171,000. Figures for the previous 
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two years, with percentage differences from last year and from five years ago, are 
also given. 
 
This can be found at:  
http://www.slab.org.uk/common/documents/Advocate_earnings_top_20_comp
arison_2012-2013.pdf. 

 
 

LATEST SCOTTISH JUDGE IN UK SUPREME COURT 
 
The latest Scottish judge to be elevated to the UK Supreme Court, and join Lord 
Reed is Lord Hodge.  
 
Congratulations to him. 
 

 
Robin M White 
Editor, E-News 
November 2013 
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