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Yet more consultations are on us-  the 
latest one affecting justices is part of 
the consultation on the Civil Review 

and concerns the summary sheriff.  Do 
please put in your comments  before 24 
May. You can find the consultation on the 
Scottish Government website. 

Articles in this issue include one from 
Eleanor Williams, a solicitor with the 
Equality and Human Rights Commission. 
Many justices will remember Eleanor 
from the National Training Conferences at 
Stirling and her inspiring talk on making 
adjustments for disabilities.  This is 
complemented by Gillian Mawdesley’s 
article on training justices in Diversity and 
Equality. 

The SJA sent a delegate,  John Lawless,  
to the Commonwealth Magistrates 
and Judges Association conference 
in September 2012 which was held in 
Uganda.  John reported back and his 
report is published in this newsletter. A 
conference like this may seem remote 
from Scottish judicial work but we can 
learn from both problems and successes 
in other countries. The Commonwealth 
is still important and we still have a great 
deal in common with so many countries 
and it is important to support them. We 
are fortunate to be able to say we have 
judicial independence in Scotland and 
indeed the UK but this is not so in many 
Commonwealth countries where the 
government can alter judicial salaries, even 
sack them when their decisions in court do 
not agree with the government. 

Other articles include the opening of The 
Judicial Institute – formerly known as the 
Judicial Studies Committee. A superb new 
learning suite for judges has been created 
and will be used for justices for some of 
their training.

The recent consultation on Corroboration 
has engendered many discussions, some 

Editorial Comment  
by Johan Findlay
This edition of the Scottish Justice is going to 
print in what we have been told is the coldest 
spring for several decades so hopefully by 
the time it arrives on your doorstep Spring will 
truly be  blooming out all over. 

more heated than others. Sheriff Kevin 
Drummond QC  from the Borders has 
given us his views on the subject . His 
extensive experience in practice and on 
the bench is a relevant background to 
his opinion on corroboration. A leading 
defence counsel since 1974, taking silk in 
1987, and then moving to Crown Office 
as  Advocate Depute prior to becoming a 
sheriff in Glasgow and the resident sheriff 
in the Borders for the past 13 years – all 
combine to make someone with great 
experience of the pros and cons of 
corroboration. 

Channel 4

The Judicial Office agreed to have cameras 
in certain Scottish courts and ‘The Murder 
Trial’ is to be shown on Channel 4 very 
soon. The trial is that of Nat Fraser, 
accused of murdering his wife, Arlene who 
vanished from her home.  The cameras 
follow the progress of the case which 
took six weeks and also goes behind the 
scenes and shows the impact on Arlene’s 
family and the discussions among the 
Defence Team. 

It will be an interesting exercise in what 
cameras do for the criminal justice system 
and if they will become a permanent 
feature of Scottish courts.

The SJA will be launching a new website 
over the next few months. This promises 
to be brighter and much more user friendly 
than the previous one had become - old 
age happens much faster in the digital 
age.  Please bear with us while the 
website is altered and feel free to send any 
suggestions for the website to me. 

I hope you enjoy reading the Spring Issue 
of the newsletter.

Johan Findlay 

Editor
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The Western Circuit Court in November 
1859 was sitting in Glasgow when two 

of the three judges were taken ill and Lords 
Ivory and Cowan retired from the bench 
leaving Lord Ardmillan alone.

The Scottish Law Journal of that day 
describes the following procedure:

‘…it was interesting to observe the effect 
of modern modes of communication and 
locomotion.  Counsel, Agents and Jurymen 
assembled as usual. It was announced that 
Lord Ivory could not resume his place on 
the Bench. A brief adjournment occurred 
and Lord Cowan made his appearance. 
Again, Counsel, Agents and Jurymen 
made their appearance ; Lord Cowan 
took his seat but immediately retired ; an 
adjournment once more took place and 
Lord Ardmillan filled the Bench. Matters 
seemed at a standstill; the telegraph was 
called into requisition and presto! A Judge 
was supplied as if by magic. What a mess 
everything would have been in under 
the old methods of communication and 
locomotion!’ 

It is not recorded as to how long it actually 
took to bring the Judge to Glasgow but it 
must have been faster than if he had to be 
informed personally. This serves to remind 
us that every new form of communication 
has been hailed as wondrous - once 
experienced! 

‘Modern Methods 
of communication’
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All About LawCare
Since 1997, LawCare has 
been helping members of 
the legal professions, and 
those connected with it, 
to face problems such as 
addiction, stress, depression 
and emotional issues. 
However, there are still many 
who are eligible to use the 
service who are not aware 
of the support available, 

and we are often asked questions about what we 
offer. This is a selection of the issues raised most 
frequently.
How are you funded?

LawCare is a registered charity funded by the various professional 
bodies for legal groupings throughout the UK, Ireland and the Isle 
of Man. These include the Law Societies of England and Wales, 
Scotland, Northern Ireland, Ireland and the Isle of Man; the Bar 
Councils of England and Wales, Ireland and Northern Ireland; the 
Faculty of Advocates in Scotland; the Institutes of Chartered Legal 
Executives, Barristers Clerks, Paralegals, Costs Lawyers, and 
the Department of Justice for Judges in England and Wales and 
Northern Ireland. In Scotland the Lord President has agreed that 
the support should be available to all members of the judiciary 
for whom he has a responsibility – a total of 725 judges - which 
includes both the office of Stipendiary Magistrate and the office of 
Justice of the Peace.

Although we don’t make big appeals for donations, as many other 
charities do, we do welcome any donation, however small. A 
leaflet outlining why donations are needed and how they are used 
is available on request from admin@lawcare.org.uk.

Is LawCare part of any of the professional bodies?

No. Although it is partly funded by each of them, LawCare is 
entirely independent of all the professional bodies and only reports 

statistics and trends to them. No personal or identifying details are 
ever revealed. 

Is it a counselling service?  

Callers to the LawCare helpline are provided with initial support 
from our staff, who all have experience of working in the legal 
professions, as well as training in telephone counselling skills. 
They can discuss problem with the callers and help them make 
a plan for coping or recovering from an issue. This may include 
referral to a professional counsellor or another specialist service, 
such as a treatment centre.

What problems can you help with – 
and what don’t you do?

LawCare offers support on health and related personal issues 
such as stress, depression, addiction to alcohol or drugs, eating 
disorders and workplace bullying. However, we don’t have a magic 
wand to make the problem go away and can’t offer medical or 
legal advice. Neither will we dictate to you what you should do 
about your situation. Whilst we might well advise you to see your 
GP, or seek other help, our role is to support you as you explore 
your options, clarify your situation in your own mind and choose 
your own path to coping and recovery. With on-going assistance 
(such as through a LawCare supporter) we will then continue to 
offer you support and encouragement along the way, for as long 
as you need.

Can anyone phone LawCare?

Anyone, from a Judge (including Justices) to a paralegal, and their 
immediate families and their staff, are welcome to use LawCare’s 
service. The responsibilities involved in sitting, especially when 
combined with other responsibilities, can be very significant and 
at times overwhelming. Members of the general public, however, 
should seek help from other services.

Is it free?

LawCare’s services are offered entirely free. The helpline numbers 
are free to call and the Well-Being Portal (accessed through our 
website) is also free. The stress recognition and management 
training we offer is free, except for expenses. However, if a caller is 
referred to a counsellor, other therapist or treatment unit then they 
will normally have to pay, though we will assist to source funds 
where we can, if this is necessary.

Is it confidential?

Confidentiality is at the heart of what we do. You don’t have to give 
your name if you’d rather not, and the records we need to keep 
are stored on a secure and closed computer system accessible 
only to LawCare staff. We will never pass any of your details to 
any third party unless authorised to do so by you – for example, 
to a LawCare supporter or professional counsellor. All staff and 
supporters sign a confidentiality agreement.

Where do you send people for help?

Many callers find the initial call to the helpline enough to help them 
put their problem into perspective and to work out a plan of action 
for dealing with it. Others may benefit from referral to a LawCare 
supporter – a fellow lawyer who has been through a similar 
difficulty and can offer friendship and support. We also maintain 
a database of professional counsellors who have experience of 
working with members of the legal profession, and keep an up-to-
date list of addiction treatment centres and other resources which 
might benefit our helpline callers.

Trish McLellan, Coordinator for 

Scotland and Northern Ireland.

Health Support and Advice 
for the Legal Professions
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Is there a limit to the number of times people can 
call?

No, and many people do call back a number of times for further 
support and encouragement, often over a long period of time. 
However, there is a limit to what we can achieve and a regular 
caller might need to consider whether they need a higher level 
of support than LawCare can offer – such as a mental health 
professional. We would usually recommend this to someone who 
calls often but does not seem to be making progress in dealing 
with their particular issue.

Who do you report to?

LawCare is overseen by a Board of Trustees who meet quarterly 
to monitor the charity’s operation. The staff report to the 
Board concerning statistics and trends and do likewise to the 
professional bodies who fund the charity, or to legal journals and 
periodicals. However, we do not report any personal information 
regarding who has called our helpline, or why, to anyone unless a 
caller specifically request us to do so, e.g. as part of disciplinary 
proceedings.

What other services does LawCare offer?

LawCare’s remit is twofold. Not only do we provide the helpline 
service  but we also try to prevent problems arising by offering 
free (except for expenses) CPD accredited presentations, 
workshops and seminars on subjects such as stress recognition 
and management, vicarious trauma and time management.

Why haven’t I heard of you before now?

LawCare operates on a very limited budget and advertising is 
expensive, so we are not able to advertise widely. However, we try 
to write regular articles, like this one, and to have a presence at 
legal conferences and events. It will take time before every legal 
professional knows where to turn for support, but with your help 
we’ll get there.

How can I get involved?

There are many ways you can help us with our work. Donations, 
however small, are always welcome – you can donate by debit 
or credit card through our website. You could ensure LawCare’s 
leaflets are prominently displayed at court, or book one of 
LawCare’s presentations for your group. If you have experience of 
an impairment such as stress, depression or alcoholism, then you 
might also consider becoming a LawCare supporter, offering one-
to-one support to helpline callers we refer to you.

How do I contact you?

Our free and confidential helpline offers support and advice 365 
days a year. 

0800 018 4299

Monday to Friday from 9.00am to 7.30pm
at weekends and on UK Bank Holidays from 10.00am to 4.00pm

A wealth of information is also available on our website at 
www.lawcare.org.uk,

which also offers access to the LawCare Wellbeing Portal, an 
online tool to help you analyse, monitor and manage the stress in 
your life. 

For administrative matters, from ordering leaflets to enquiring 
about becoming a supporter, call 01268 771333 from 9.00am to 
2.00pm Monday to Friday.

Thoughts on 
Sentencing 

There is nothing like a celebrity on trial or even 

better, two celebrities on  trial, to encourage the 

media to give full rein to anyone who wants to 

make their indignation heard over the sentence 

announced by the presiding judge.  It appears that 

everyone has an opinion from the best friends of 

the accused to the man passing by  in the street. 

This is not really surprising, everyone does have an opinion 
on crimes – they are after all the ones affected through 

higher insurance premiums or fear of certain streets. ‘Everyone’ 
does of course include the judiciary, we are all members of the 
public. However, there is a caveat here – although the public is 
affected by crime they are not experts in sentencing and have no 
understanding of the wide and varied aspects a judge requires 
to take into account when making that very important decision. 
Judges have undertaken a great deal of training and have many 
years of experience in dealing with sentencing.  

However, criticism of sentencing has always happened and 
one of many examples was in Glasgow Circuit Court in 1859 
where there was serious and understandable questioning of the 
Judges’ sentences in a sitting in November.  A woman who stole 
a pair of blankets was sentenced to fours penal servitude (ie 
hard labour) as was another woman who stole a brush.  A man 
who broke into a house and stole 4s 4d was sentenced to seven 
years penal servitude. A woman with a previous conviction stole 
a £1 and was sentenced to ten years penal servitude.  However, 
a man who assaulted a stranger in the street, fracturing his 
skull by throwing him to the ground and then stamped on his 
prostrate body, was charged with murder but found guilty of 
culpable homicide and sentenced to four years penal servitude. 
While another man also found guilty of culpable homicide after 
being charged with the murder of his wife was sentenced to nine 
months simple imprisonment. 

The questions were to the effect, Why was property was more 
important than people? We compare crimes today - How does a 
sentence for speeding compare with assault?  The above crimes 
are all the more interesting in that all but the serious assault and 
culpable homicide would certainly have been fiscal fines today 
which technically would not be taken as constituting a criminal 
offence. How far the pendulum has swung!   

As the late Sheriff Principal Gordon Nicholson said in his book 
Sentencing ‘When a judge comes to determine the appropriate 
disposal in a particular case he must consider and weigh in 
balance several, or on occasions, many factors.’.  A good 
example of the balancing of multiple factors was the Hunhe / 
Price very public case. 

There is a large body of scientific research on sentencing  but 
it can only be general – for example knowing that six out of 
ten offenders will be less likely to re-offend if they are given a 
community disposal does not tell the judge which of the 6 in 
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The theme for the Conference 
this year was “Justice for 
Everyone – Myth or reality”.  The 
Conference was opened by 
the Vice President of Uganda, 
Edward Kiwanuka Ssekandi, 
accompanied by the Lord Chief 
Justice of Uganda. In total, nine 
Commonwealth Chief Justices 
attended, including our own Lord 
President.

In opening remarks, the Vice President 
noted that in the current global financial 
situation, access to Justice suffers. He 
also called for the International community 
to pursue the perpetrators of International 
Crime.

In the first session the Chief Justice of 
Uganda stated the aim of the Conference 
coincided with the aim of the Ugandan 
Judiciary of “Justice for all”. He told 
how previously it could take five years 
to get a capital case to court. Jails were 
overcrowded and there was corruption 
in the system. To improve the situation, 
stakeholders in the Ugandan system 
decided to take a collaborative approach. 
They promoted the Rule of Law, through 
improved processes and finding solutions 
to problems. Their approach had led to 
increased public confidence in the Judicial 
system, more cases being dealt with and a 
decrease in recidivism.

The Chief Justice of Nigeria and Lord 
President, Lord Gill both spoke on  the 
next topic “Judicial Independence is the 
Precursor to Justice for Everyone”. The 
Nigerian experience, of the transition 
back to civilian rule and the Rule of Law in 
1999 was described. This was reflected in 
their Judicial oath “without fear or favour 
affection or ill will”. Lord Gill observed that 
Judicial Independence is the precondition 
for the rule of Law. He gave examples 
of how there could be pressure from the 
Executive and the Legislature. 

Lord Hope was the speaker at the next 
formal session “Judges ought to be active 
referees and not mere spectators”. He 
advised that Judges should be active to 
avoid wasting court time, increasing costs 
and damaging public perception. He gave 

a useful list of dos and don’ts. (included at 
the end of this report).

The next formal session dealt with Keeping 
up with technology.  It suggested using 
developments in technology to assist 
Judges, Security, and how Criminal Law 
must keep up with Cybercrime. 

The next session was on Post Genocide 
justice in Rwanda. The Rwandan Chief 
Justice explained the reason for the 
introduction of Gacaca (around 8000 
community courts) and deviation from the 
normal legal process. He explained that 
the normal legal process had been left 
in tatters after the Genocide and it was 
estimated it would take over 100 years  
for the International Criminal Tribunal for 
Rwanda to hear cases. In the end the 
Gacaca ran until 2012 and heard around 
two million cases.

Between the formal presentations there 
were less formal facilitated breakout 
sessions, aimed at stimulating discussion 
between delegates. The topics were:
Increasing Productivity on the Bench
Tackling the legacy of corruption
Gender issues in the Legal Profession
Reviewing the rules of evidence pertaining 
to children and young persons

Do Don’t  
Know your procedures inside out
Start your management of the case at the 
earliest opportunity
Do not descend into the arena of the 
dispute  
Do not allow the parties to dictate the rate 
of progress
Do not say or do anything which could 
show that you are biased towards either 
party  
Try to identify those issues that really 
matter and not on what is not in dispute or 
immaterial
Do not lose your temper  
Always start on time and insist parties 
stick to timetable   
Ensure all your directions are accurately 
recorded in court records   
Be firm with Counsel however senior and 
distinguished they may be   

John Lawless
SJA 

CMJA 16th Triennial Conference
10-15 September 2012  -  Kampala, Uganda

front of the bench on that day will 
be the ‘right’ six.   But going back to 
Nicholson’s comment on  balancing 
the factors - that balance may and 
frequently does, alter with every 
accused in court. 

The question of a custodial sentence 
rarely arises in the JP Court but the 
decision to send someone to prison is 
an onerous one. There are some who 
think that custody should only be used 
for the most serious of offences and 
where the perpetrator is dangerous.  
However, serious and dangerous are 
not always seen together and a serious 
crime can be just that and must be 
dealt with accordingly. 

How sentencing has changed since 
1859 – a little over 150 years and to 
have gone from transportation for fairly 
minor crimes such as those above  
to penal servitude across and down 
the entire spectrum to fixed penalties 
today.  Serious crimes have stayed 
much the same in that long custodial 
sentences are still used – hanging 
having been abolished. 

Since the most work in the JP court 
is now mainly Road Traffic offences, 
fining seems to be the most common 
disposal. CPO’s do not cover poor 
driving as yet. The proliferation of 
Exceptional Hardship cases may 
suggest that driving courses should be 
brought in before an accumulation of 
12 penalty points is reached. Of course 
it is the responsibility of the driver but 
speed awareness courses are available 
south of the border and have good 
reviews. 

Sentencing by a judge who has all the 
facts, training and understanding and 
most importantly, has the prerequisite 
of judicial independence,  independent 
and impartial dealing within the known 
and stated law is not even the final 
stage as the sentence can then be 
appealed and possibly altered – up or 
down- by the Appeal court.   However, 
there will still be opinions sought by the 
media and it is gratifying to hear some 
of the experts explain the situation fully 
and rationally. 

At least it keeps people interested!

Johan Findlay 

Thoughts on 
Sentencing
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The space available does not 
permit extended discussion 
on the subject of the need for 
corroboration:  I accordingly 
restrict myself to what, in my 
opinion, is its core function. 

Writing in 1770   Hume describes the 
necessity for corroboration as

“….grounded in the universal opinion 
and confirmed with numerous examples 
In every period of our practice…..that 
no one shall in any case be convicted 
on the testimony of a single witness. No 
matter how trivial the offence and how 
high soever the credit and character of 
the witness, still our law is averse to rely 
on his single word, in any inquiry which 
may affect the person, liberty or fame of 
his neighbour; and rather than run the risk 
of such an error ………it is willing that the 
guilty should escape…”

Hume was writing in a time before there 
was a police force, DNA evidence, 
fingerprints and criminal forensic science. 
By 1770 there was an established corpus 
of law : there was a recognisable body 

of legal scholarship, Hume  had the 
decisions of the Court of Justiciary from 
November 1524 : the self regulating  
Faculty of Advocates existed from 1532. 

The time lapse from 1524  to 1770 
was 246 years : from 1770 to 2013 is 
238 years.  On one view, Hume would 
have been more entitled to characterise 
corroboration as “ anachronistic” than we 
are.   By what measure, therefore, is our 
requirement for corroboration now to be 
regarded as “anachronistic”?   If the age 
of a principle is the measure of its efficacy 
then Christian ethics are in trouble. 

Our requirement for corroboration is no 
mere matter of anachronistic form : it is 
part of the substance of our law and is the 
single most important safeguard in our 
system against conviction of the innocent.  
It lays down a benchmark for every 
police officer in the investigation of every 
crime.  No matter that the investigation 
is in the hands of a police officer who 
might be looking for a speedy result, or 
who might be having a bad day, or who 
might have had previous dealings with the 
particular accused and might not be well 
disposed towards him; the requirement 
for corroboration does not have a bad day 
or a day off.  Without corroboration the 
police officer does not have a concluded 
investigation.  It is, in that context, one 
safeguard against slipshod investigation 
of crime.

That safeguard, however pales into 
insignificance when compared to the next 
level in the process.  It used to be said 
that in a civilised jurisdiction the first line 
of defence is the prosecution. That is to 
say that the public prosecutor who acts 
in the public interest has a duty to ensure 
that every member of the public, however 
undeserving, is prosecuted  only whenever 
there is sufficient evidence of a crime  and 
sufficient evidence that the accused is the 
perpetrator.

The judgement required in the exercise 
of that power to prosecute is not merely 
a quantitative one ; that is to say that not 
every case which contains a  sufficiency 
of evidence will be prosecuted.  The 
test to be applied by every Procurator 
Fiscal, Crown Counsel and Law Officer 
in the prosecution of crime is not simply 
whether or not there is a bare sufficiency 
of evidence. There is also a qualitative test 
of whether or not there is (i) a reasonable 
prospect of conviction and finally, and 
importantly (ii) whether it is in the public 
interest to prosecute.

What  is now sought to be done, it seems, 
is to abandon the “quantative” test and,  
it might be asserted, (from such limited 
enquiry as I have been able to make), that 
a new “qualitative” test will be devised.   
That is to ignore the fact that a qualitative 
test is already in place. Who makes up the 
new one?

There is no disguising the fact that 
for reasons of expediency, not of 
jurisprudence, a principle which has 
stood the test of time and which has been 
sufficiently flexible to allow refinement 
in our time, as in Moorov and Howden, 
for example,  is simply proposed to be  
abandoned. COPFS (which has also seen 
the virtual disappearance of the important 
investigative function of precognition) risks 
becoming little more than a legal refinery 
for ensuring the statutory formalities of 
charges 

In my opinion, we abandon the safeguard 
of corroboration at grave risk to every 
level of our system of prosecution of crime 
….and to the innocent.  There is much 
more could be said and must yet be said 
on this subject.

Sheriff Kevin Drummond

Why Corroboration – a personal view

Please leave a message after the tone.........
“I am currently out at a job interview and will reply to you if 
I fail to get the position. Be prepared for my mood.

.....................................................................................................

You are receiving this automatic notification because I am 
out of the office. If I was in, chances are you wouldn’t have 
received anything at all.

Thank you for your message, which has been added to a 
queuing system. You are currently in 352nd place, and can 
expect to receive a reply in approximately 19 weeks.

.....................................................................................................

I’ve run away to join a different circus.
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backgrounds. By way of background resource materials available 
to all members of the judiciary, the Judicial Institute is responsible 
for the Equal Treatment Bench Book. It is the main published 
resource available at http://scotland-judiciary.org.uk/60/0/JSC-
Publications. 
 The challenge for the Judicial Institute is to provide varied and 
innovative training for justices. Justices range in experience from 
those about to take up an appointment and those that have many 
years of sitting on the bench.   No challenge or sweat then!  A 
crucial requirement for judicial training is for it to be delivered by 
judges for judges.  Plans have been developed for national training 
to be delivered in 2013- 2014 to about 120 justices. That includes 
annual conferences, one day events on decision making and 
sentencing and catch up training for newly appointed justices.  
In 2012, two annual conferences were delivered to approximately 
50 justices.  Two induction conferences were delivered to 40 
prospective justices where their attendance was mandatory as 
part of training prior to their appointment.  
Much of the national training is focused on DVD and scenario 
based discussion.  DVD based modules offer a number of 
advantages- which are mainly of quality and control. It allows 
concentration as groups who comprise no more that six 
participants led by a facilitator that can bring the issue to life on 
screen.   

How was such training delivered?
 Firstly, we considered the Equality Act 2010 which came into 
force on 1 October 2010.  That Act aims to protect the rights 
of individuals, advance equality of opportunity for all, update 
previous legislation, protect individuals from unfair treatment 
and promote a fair and more equal society. Step 1 was planned 
to design and raise awareness of the legislation and the nine 
‘protected characteristics.’  
All these protected characteristics can and do arise in criminal 
courts across Scotland on a daily basis. We wanted to ensure the 
judiciary were aware of what these are. Can you identify the nine 
characteristics? 2 
Essential in raising awareness means that such protected 
characteristics are not necessarily limited to the accused or 
witnesses in court. There could be a pregnant PF depute, a 
member of the public with autism, a defence agent with epilepsy 
or disabled court official.  Such issues may present handling 
challenges for all.  One of our DVDs featured Begum Haq. 

l	 She appeared in a tahair, a Sudanese veil covering half her 
face. How do you deal with identification in a sensitive manner? 
Is indeed identification an issue?

l	 The accused has an unfamiliar name. How do you address 
them? 

l		 The witness represents a different cultural background who 
does not meet your eyes. Does that influence you in an 
assessment of credibility or reliability? 

The public sector duties under Section 149 of the Equality 
Act 2010 impose the performance of certain duties on public 
authorities.  This duty does not extend to the judiciary.  But any 
judge appearing in court must be aware of the issues that diversity 
or equality may present. The public would rightly expect the 
Judiciary to act in accordance with the spirit of the legislation.  
These ideas resonate with the principles set out in the Statement 
of Principles of Judicial Ethics for the Scottish Judiciary issued 
by the Lord President (http://www.scotland-judiciary.org.uk/
Upload/Documents/Principles.pdf) All justices have received a 
copy. In particular, ensuring equality of treatment in all before the 
courts is essential to the due performance of the judicial office. 
Implementation is assisted by training.  

The Scottish Justice

Those of you who have attended any of the training events 
organised and delivered by the Judicial Institute for 
Scotland (formerly the Judicial Studies Committee) recently 

may have noticed that there has been a much greater emphasis 
on diversity and equality training. Up to a quarter of the time 
spent at residential training has featured diversity and equality 
speakers and utilised challenging interactive sessions.   
The Judicial Institute wants to continue its work in developing 
training and resources on the topic of diversity and equality. 
This article introduces the background to how national training 
on this topic has been developed. Then, it focuses on how that 
has been delivered. Finally, it considers how the justices can 
themselves assist in this development and might be involved.  

1. How has national training been developed?
Training for the judiciary including justices takes many forms.  
The new requirements in respect of justices’ training were 
brought in following the summary justice reforms in the Criminal 
Proceedings etc. (Reform) (Scotland) Act 2007. But we can see 
training needs are far wider now. In designing training, there is 
greater scope in topics and delivery styles; but added to which 
are the technological and innovative learning opportunities now 
available within the new learning suite that forms part of the new 
home for the Judicial Institute at Parliament House.    
To understand the demands in providing training for justices, 
local and national, one only need to consider the increasing 
volume of legislation emanating from the UK and Scottish 
Parliaments and for example, the case law resulting from the 
Cadder decision.  We await the outcome of the Government 
deliberations with the introduction of the Criminal Justice Bill 
later this summer that may/may not abolish the longstanding 
principle of Scots law, namely corroboration. Training will of 
course need to take cognisance of these far reaching changes in 
an ever- changing legal landscape.  
That landscape includes changing cultures and identities too 
as Britain becomes more diverse and multicultural. The British 
athletic success in the summer with Mo Farah and Jessica Ennis 
who ‘represented a portion of 21st century Britain [suggested] 
...that no longer is Britain to be viewed as ‘pale people in the 
rain’, but instead a wonderfully diverse country that is proud of 
its multicultural identity.’1   (The 2011 census figures on diversity 
have been released for England and Wales– the Scottish figures 
are still awaited.) 4.5% of the English and Welsh judiciary 
represent Black Minority and Ethnic communities (but note the 
caveat that some members of the judiciary do not disclose their 
ethnicity.)  http://www.judiciary.gov.uk/publications-and-reports/
statistics/diversity-stats-and-gen-overview 
 
Diversity and equality therefore features within judicial training.  
It respects that equal treatment for all appearing in court in 
any capacity is a key principle.  That ensures justice is both 
done and seen to be within the Scottish court system. All 
appearing before our courts must be treated with equal respect 
and impartiality. The Equal Treatment Bench Book, a Judicial 
Institute publication,  offers assistance and advice to judges to 
ensure that all who come before the courts are dealt with in an 
understanding and sensitive fashion regardless of their personal 

Justices Training: 
Focus on Diversity 
and Equality
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The idea behind the DVD of which the Begum Haq scenario was 
one aimed at focusing on the role of the judiciary and their control 
of their courts. By presenting such issues, no amount of training 
can prepare justices for every eventuality- but by dealing with the 
unexpected in training allows issues to be identified, explored 
and discussed in the syndicate environment and experiences or 
handling methods exchanged.  
The feedback received from such training was highly positive. 
Some did express opinions at the outset. Using DVDs has allowed 
the Judicial Institute to deliver consistent training on what can 
sometimes be seen to be highly sensitive issues.  
Step 2 saw greater development with the Judicial Institute going 
onto develop its training further. It involved the use of a key note 
speaker. We have been fortunate to have Eleanor Williams from 
the Equality and Human Rights Commission of Wales to address 
our last few conferences. Her keynote speech focused on ‘How 
Brave is Scotland?’ How many of our celebrities or famous 
persons have a protected characteristic?  It was a surprising 
number from Gordon Brown3 and J.K Rowling.4 Her last talk at 
the December conference is available on the judicial intranet.  
Her talks were followed by a range of different syndicate 
groups with speakers representing a number of the ‘protected 
characteristics.’ We have been fortunate to have had contributions 
from:-

l		 Epilepsy Scotland 

l		 Scottish Consortium for	Learning Disability 

l	 Engender

l		 Scottish Transgender Alliance

l		 Capability Scotland

  
There was also support from Age Concern and the Scottish 
Association for Mental Health.  

How are we developing future work?
Diversity and Equality as a training topic is continuing to be 
developed. However, in looking at our own resources, we are 
interested in the skills and contacts that lie within the justices.  
Justices come with a wide range of life experience and contacts. 
Within that judicial community, there may well be external 
links that can identify collaborative opportunities for the future. 
Suggestions and comments are most welcome. Suggestions too 
as to materials with any practical scenarios of real life examples 
that have occurred in the experience of justices are the best. 
‘To be told that would never happen’ is best countered by the 
evidence that actually happened.  
Please send any ideas etc to judicialinstitute@scotcourts.gov.uk.  
Though links to groups are of interest, we need any ideas to fit into 
the judge led nature of training. It is about seeking to concentrate 
on the learning, raising awareness and presenting challenges that 
are to be remembered when performing judicial duties.  
 
Gillian Mawdsley JP Consultant  
 
 

Reasonably Adjusting
Current census figures show that over 20% of people 

in Scotland have a limiting long-term illness.  Now, 
although illness is not synonymous with disability – it 

is perfectly possible to have a disability and not to be ill at 
all – nevertheless, this statistic provides a rough indicator of 
the incidence of disability in Scotland.  This is particularly so 
when read in conjunction with the statistic that over 21% of 
people in Scotland are economically inactive people who are 
permanently sick/disabled.

So, what are the chances that you will be dealing with 
someone who is disabled in your court?  Pretty high.  And 
disabled people come in many guises.  The trouble is, society 
likes to pigeon hole disability, so often, disabled people get a 
polarised press.  In 2011, the University of Glasgow published, 
“Bad News for Disabled People: how the newspapers are 
reporting disability.  This study found that media coverage 
on disability increased by 30% in the six years preceding the 
enquiry. But, the actual reporting split between portrayals of 
disabled people as super-human, courageous individuals who 
triumph over adversity and portrayals of victims, sufferers, 
burdens, scroungers.

Justices need to be aware that this polarisation exists, but to 
rise above it.  To this end, the Judicial Studies Institute has 
been working with the Equality and Human Rights Commission 
in Scotland to sensitise Justices to issues of disability.

This sensitisation is a preliminary to making reasonable 
adjustments to accommodate disability as you go about 
your business.  The duty to make reasonable adjustments is 
enshrined in s20 of Equality Act 2010.  This section states that 
where a disabled person is put at a substantial disadvantage 
by a provision, criterion or practice of a service provider, then 
that service provider must make reasonable adjustments to 
remove that disadvantage.

An example of this duty given in the guidance published by 
the EHRC is, “taking the time to explain services to a disabled 
person with a learning difficulty.”

What this means for Justices is that you need to be sensitised 
to the issue of disability, so that you are in a position to fulfil 
your duty to make reasonable adjustments.  Strategies you 
could adopt are:

Finding out if a person has a disability

Asking the disabled person what would help

Working out what is reasonable

These aren’t scientific strategies.  They are pragmatic solutions 
to the issue of disability in the court room. There is plenty of 
help available, for example at www.equalityhumanrights.com. 

Increasing your awareness of disability means you carry out 
your legal obligations, but also that you judge people because 
of what they have done, never because of who they say they 
are in a census.

For further information, please contact
lynn.welsh@equalityhumanrights.com

Eleanor Williams

Solicitor with EHRC

_______________________________________________________________________

1 http://blog.britishcouncil.org/oursharedfuture/2012/12/13/diversity-in-the-uk/

2 Age, disability, gender reassignment, race, religion and belief, sex, sexual 

orientation, pregnancy and mternity, marriage and civil partnership

3 An eye injury affected one eye

4 She suffered from depression
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On 25 January 2013, judicial 
training in Scotland entered a new 
era when The Right Honourable 

Lord Ross officially opened the Judicial 
Institute for Scotland’s (formerly the 
Judicial Studies Committee) purpose-
built learning suite at Parliament House in 
Edinburgh. The Lord President, Lord Gill, 
the Cabinet Secretary for Justice Kenny 
MacAskill and representatives from the 
judicial and legal community were present 
to inspect the new Learning Suite.  A 
sample of the various training modules 
devised by the Judicial Institute for judicial 
training in Scotland was demonstrated. 

The Lord President has responsibility 
for judicial training in Scotland.  Delivery 
of that training is undertaken under his 
direction by the Judicial Institute to 719 
serving members of the judiciary of 
which approximately 400 are justices 
of the peace.  The Lord President has 
stressed how important it is to provide all 
judges with high quality training.  In the 
speech at the opening of the legal year in 
September 2012, he stated that:-

‘Judicial training is not simply an optional 

extra for judges. We have an obligation 
individually and collectively to ensure 
that we maintain a professional approach 
throughout our judicial life.’    

It is necessary to ensure that they can 
meet their responsibilities in dealing with 
new legislation and case law. Judges will 
also need to be familiar with courtroom 
technology, for instance, the use of I-Pads 
by the Crown and case management 
expectations. 

The current Director of the Judicial Institute 
is Sheriff T Welsh QC supported in his 
work by Sheriff A Duff, Deputy Director. For 
justices, Gillian Mawdsley is the JP Legal 
Consultant.  Many of you will have met the 
Directing team at various conferences in 
2012. 

Training is being provided now to 32 
judges, 17 temporary judges, 6 Sheriffs 
Principal, 142 Sheriffs, 72 part-time 
Sheriffs, 5 Stipendiary Magistrates, 5 relief 
Stipendiary Magistrates and 440 Justices 
of the Peace. (http://www.scotland-
judiciary.org.uk/Upload/Documents/
JSCAnnualReport20112012.pdf)

How has judicial training evolved in 
Scotland?

Sheriff Welsh: It has been a 15 year 
journey to today.  Formal training for the 
Scottish judiciary started in 1997 when the 
Judicial Studies Committee was formed 
by the then Lord President, Lord Rodger 
of Earlsferry.  The emphasis evolved from 
a strong early focus on sentencing and 
induction training to a wider richer and 
more textured curriculum that still covered 
induction and sentencing.  Topics were 
added to include judicial skills, case 
management, judge-craft, IT research skills 
and more specialist legal topics such as 
domestic abuse, dealing with children and 
European law. 

It became clear to everyone that judges 
needed a bespoke, relevant, modern 
and accessible training programme that 
should be delivered in a learning suite 
fit for purpose. That is what we have 
achieved by bring our judicial training in 
house.  In December 2012, we moved our 
administrative hub from an Edinburgh city 
centre office block into Parliament House. 

Please describe your new learning 
facilities   

Sheriff Welsh: Everything is imbued with 
the principles of adult education. The 
plectrum-shaped tables are designed 
to facilitate interaction among groups 
of judges. The L-shaped space can be 
configured in different ways to allow us to 
accommodate large or small groups.  That 
means we can provide break- out rooms 
for small group discussions or run a range 
of courses simultaneously. 

We have two mock courts at either end of 
the space which allows us to replicate a 
court scene with greater authenticity. 

For instance, we can set up a vulnerable 
witness room to train judges on the 
complexity of dealing with such cases 
which require witnesses to give evidence 
remotely. 

The Learning Suite can accommodate 
‘talking heads’ but it is designed for 
interactive lectures, experiential learning, 
and problem solving based learning 
which is the focus of our training.  The 
very latest video conferencing facility is 
included in the learning suite and at the 
opening the Scots were joined on screen 
by representatives of our Judicial Training 
Partner Organisation the National Judicial 
Institute of Canada live from Ottawa, the 
Hon Justice Brian Lennox and Professor 
Brettel Dawson.     

Launch of the Judicial 
Institute for Scotland:
What this means for justices 

Past and present Directors of the Judicial Training 

Committee

Lord Ross opens the Institute

Lord Gill, Lord Ross and Cabinet Secretary for Justice 

K. McAskill

Gillian Mawdesley shows the way forward.
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How has this impacted on your training 
programme? 

Sheriff Duff

Firstly, we are now in central Edinburgh. 
Secondly, there is a clear appetite 
and desire to undergo training from all 
branches of the judiciary.  There continue 
to be two main strands to our training 
programme:-

induction training for those appointed 
to any judicial office. That does include 
justices where the programme follows that 
approved by the Lord President; and

an exciting training programme for 2013 
that responds fully to the training needs of 
the judiciary.  

What does this mean for justices?

Sheriff Duff

2013 is a transitional year. We are 
integrating training for justices at external 
events with the new opportunities provided 
by the learning suite. 

National training will continue to focus on 
training delivered at the annual conference.  

Three events are being held in 2013; two 
of which are still being delivered externally 
at Stirling Management Centre on 18/19 
May and 17/18 August.  12/13 December 
sees the first annual conference to be 
held in the learning suite and during the 
week providing a necessary flexibility to 
justices whose personal commitments 
may mean that they are not able to attend 
a conference held at a weekend.  The 
format will be similar to those residential 
events held in previous years with a 
focus on judge –led and small syndicate 
groups.  Topics will include diversity and 
equality, judge-craft, sentencing reducing 
reoffending, and judicial ethics. 

We have developed two new courses:-

There is a one day Decision-making 
and Sentencing course being held in 
Edinburgh on three dates (28 June, 23 
September and 22 November) due to the 
demand. That is aimed at experienced 
judges of approximately three years and 
will concentrate on judicial delivery and 
sentencing.

Recognising that newly appointed justices 

may require some additional support 
and contacts, we have organised a visit 
to the Appeal Court and an afternoon’s 
training session in the learning suite.  The 
dates have not been finally fixed for these 
events. 

And the future?

Sheriff Welsh

We shall be studying the feedback closely 
from all these events before we design 
the national training for justices in 2014. 
You will be aware that we have started to 
make justices’ course materials available 
on the judicial intranet. That will continue 
as access and use of the judicial intranet 
made by justices continues to grow.  

The learning suite offers many 
opportunities for the Judicial Institute to 
deliver judicial training in a unique and 
progressive manner for the future.   I look 
forward to seeing you at one of the events 
in the not too distant future. 

Gillian Mawdsley

JP Consultant

Strands of
Change

During 2012 I had the pleasure to 
speak to the Justices of North 
Strathclyde and South Strathclyde, 

Dumfries and Galloway at their respective 
training events.  On both occasions I tried 
to set out for them the changes taking 
place, or intended to take place over the 
next decade from my viewpoint as Director 
of the Judicial Office.  The Lord President 
has repeatedly said that we are living 
through a period of unprecedented change 

in the justice system.  As one looks around 
the justice landscape, the landmarks 
by which one might in the past have 
navigated a course all bear the evidence 
of being marked out by the developer.

In this article my purpose is to help you 
know more about the various strands of 
change that are taking place.  Not all these 
changes will affect justices, but I thought 
you might find it helpful to hear about 
them nonetheless.

For those who may not be aware of the 
Judicial Office, it was created formally 
on 1 April 2010 to provide support to the 
Lord President as Head of the Judiciary, 
and to any other judicial office holders 
exercising his delegated authority. It also 
supports the sheriffs principal in respect 
of their judicial leadership responsibilities.  
The Judicial Office also provides 
support for the functions that the Lord 
President acquired for giving guidance 
to the judiciary and most particularly 
for considering matters of conduct of 
judicial office holders. The key theme to 
all these functions is that they need to be 
properly under judicial control to ensure 
the independence of the Judiciary.  That 
is achieved by the Executive Director of 
the Judicial Office working directly to the 
Lord President.  As Executive Director I 

am part of the SCS Executive Team but my 
viewpoint, and value to the team, is that I 
approach any question from the standpoint 
of the judiciary.  My role is to help SCS 
staff to keep in mind what judicial needs 
are, or what judicial reaction might be to 
any proposal or policy they have in mind.  
Very occasionally I provide an internal 
challenge to SCS about whether it has 
properly considered what effect a policy or 
proposal may have, and to seek changes 
if I think they are necessary.  Similarly I 
am able in discussion with officials of the 
Scottish Government and other justice 
and public bodies, to assist them to 
understand better the issues that are likely 
to be of concern to the judiciary and to 
help them to take these into account in 
their thinking. 

One area of work supported by the Judicial 
Office is in respect of judicial training.  A 
programme of work that began with a 
review of training provision for the salaried 
judiciary by Dame Hazel Genn, reached 
a significant milestone in January 2013.  
The Judicial Studies Committee, which 
had moved into Parliament House in 
December, was replaced by the Judicial 
Institute for Scotland with a purpose 
built training suite.  Its programme of 
training for the salaried judiciary has been 
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creation of a judicial tier called District 
Judge, although it seems likely that they 
will be called summary sheriff, to enable 
the transfer of much summary business 
and less complicated civil business to a 
more appropriate judicial tier.  Quite what 
the balance will be between sheriffs and 
summary sheriffs is not yet certain.  Much 
depends on the extent of the jurisdiction 
of the summary sheriff.  The review also 
recommended increased specialisation 
among sheriffs with the creation in 
particular of a specialist Personal Injury 
court.  It is also seeking greater active 
management by the courts of the pace of 
litigation.

There are many interdependent issues 
within that brief summary.  To take one 
example, it is not a straightforward 
matter to introduce a new judicial office 
of summary sheriff.  It is not possible to 
declare a redundancy scheme for salaried 
judicial office holders. Security of tenure 
and ensuring that judicial behaviour cannot 
be incentivised through remuneration are 
essential components of ensuring the 
independence of the salaried judiciary.  
Accordingly summary sheriffs will be 
appointed when vacancies exist in the 
shrieval bench.  At the same time it will not 
be possible to stop all appointments to the 
shrieval bench during this period.  It may 
not be until the middle of the next decade 
that the optimum balance of sheriffs and 
summary sheriffs can be achieved.  

For the Lord President (and possibly 
his next two successors) managing the 
process of transition will be challenging.  
The pace at which the transition can take 
place in some areas and the practical 
realities of managing business across the 
wide range of size of courts, will require 
careful consideration.  Nevertheless, the 
aim will be better to match weight of case 
with judicial tier.

Sheriff Principal Bowen’s 
recommendations on sheriff and jury 
business seek more active management 
of sheriff and jury cases and to match 
cases to court capacity.  This will require 
a different approach in the way that 
sheriffs are deployed on solemn business.  
It also raises questions as to whether 
an approach that allows these cases 
potentially to take place in every sheriff 
court will continue to be sustainable.

The Scottish Government has embarked 
on a consultation exercise to give effect 
to Lord Carloway’s review on criminal 
procedure.  Legislation is expected within 
the next 12 months.  It will be necessary, at 
the very least, to ensure that you and your 
judicial colleagues in the sheriff court and 
High Court are able effectively to apply the 
legislation.

The Scottish Justice

progressively revised, a process that will 
continue through the next few years.  
These revisions are not just in respect of 
the subject matter of courses but also 
in the way they are delivered.  Over the 
preceding 18 months two new posts were 
created and people recruited.  First we 
appointed a Head of Education, Jessica 
Henderson who joined us from academia 
and whose professional skills lie in the 
practice and implementation of education, 
in particular adult education.  We also 
recruited a learning technologist, Jackie 
Carter,. who will help the Institute to look at 
ways of delivering and supporting training 
using modern technology and media.  
Both have made a significant impact, from 
which, in time, all members of the judiciary 
will benefit.

In 2011 in his speech North Strathclyde 
JPs, Lord Hamilton said that he would 
want to consider the present arrangements 
under which justices training is presently 
provided.  He said:-

“It is likely that I shall shortly want to 
consider whether the arrangements 
established in the 2007 Order provide 
the most effective way of ensuring that 
justices are adequately trained.  They 
were arrived at before the structure of the 
2008 Act was settled – in particular the 
Lord President’s final responsibilities for 
judicial training.  I want to ensure that all 
justices receive training of a consistent 
quality on all relevant matters so that they 
may properly discharge their judicial office.  
There must also be a clear link between 
the training needs identified through 
the appraisal system and the training 
provided.  I am conscious that training 
needs may vary among sheriffdoms in 
the light of the prevailing types of cases.  
There will always be a need, therefore, 
to balance what might be described 
as a core curriculum with local training 
requirements.  Training will also need to 
be delivered locally, and I shall want to be 
satisfied that those delivering the courses 
have themselves been so trained as to 
be able to deliver training of the required 
standards.  It may well be that all of this 
is in place, but three years on from the 
establishment of these arrangements, and 
with my new responsibilities, it is right that 
I seek to satisfy myself in this regard”. 

Following his speech discussions have 
been had with the Judicial Studies 
Committee, and with the members of 
the Justices sub-Committee of the JSC 
on which the convenors of the Justices 
Training and Appraisal Committees sit, and 
separately with the convenors.  In these 
discussions the key thing has been to see 
if there may be a sufficient measure of 
agreement how the aims set out by Lord 

Hamilton can be achieved.  

Lord Hamilton was at pains to stress that 
in suggesting that we may be able to bring 
about beneficial change in the present 
arrangements it should not be taken to 
suggest that what you currently have is 
inadequate.  The work that your JTAC 
supported by the Sheriffdom Legal Advisor 
and legal advisors do to support you in 
meeting your training needs is substantial 
and vital.  Nevertheless, it seems right 
that Justices, and the legal staff that 
are engaged in your training, should 
benefit from the ambitious programme of 
improvements being made to ways and 
means of delivering training to your judicial 
colleagues.  A consultation on proposed 
changes will take place in the Spring of this 
year before any changes are made

Turning to the wider justice system, it 
would be wrong to believe life would have 
meandered on without much change 
but for the severe reductions in public 
spending.  The Civil Courts Review and 
Sheriff Bowen’s review of Sheriff and 
Jury business, for example, were put 
in train before the scope and extent of 
budget cuts were properly envisaged.  
The need for Lord Carloway’s review of 
Criminal Procedure was not occasioned by 
budgetary considerations.

Each of these will have an impact on the 
structure and make up of the judiciary over 
the coming decade.  Plans are also well 
advanced for the necessary legislation 
to give effect to proposals for reform of 
tribunals in Scotland dealing with devolved 
matters.  The UK Government continues 
to ruminate on proposals for devolution 
of administrative and judicial leadership 
responsibility for UK and GB tribunals 
in Scotland.  There is from my seat, a 
whirligig of change.  I want, if I may, to 
touch on each of these in respect of what I 
think they may mean for the judiciary.

The Civil Courts Review will see structural 
changes as the recommendations aimed 
to improve the functioning of the civil 
justice system are implemented.  The Lord 
President has described the changes that 
will be brought by reform of civil justice as 
the greatest changes in over a century.  He 
has set out plainly the direction of reform, 
consistent with the recommendations of 
the Review of which he was the Chair.  
Work is in hand to make real the Sheriff 
Appeal Court that will be created to enable 
criminal appeals from JPs and sheriffs 
to be determined by Sheriffs Principal.  
Consideration is being given as to which 
members of the judiciary should be 
empowered to sit in it, where it will sit, and 
the need for rules to govern its procedures.

The review also recommended the 
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the SCS as a judicially-led body.

Proposals to make any change to the 
provision of court houses always excite 
strong passions.  Accordingly my 
experience is that the tendency is for 
officials to work up proposals for closure, 
usually in great detail, behind closed 
doors.  Senior officials and Ministers are 
briefed and ask to approve proposals 
before they are launched on an often 
unsuspecting world.  The process of 
producing the proposals in this way 
develops something of a bunker mentality 
in those who are working on them, as 
they anticipate the likely opposition, and 
prepare lines of defence: the battle lines 
are set.

This is in stark contrast to the way in which 
the SCS Board approached this task.  First 
the work was put in train by the Board of 
the SCS to help it achieve its corporate 
plan.  It was not started by some central 
fiat from a Ministry facing budget 
pressures elsewhere in its portfolio, or by 
some desire to be seen to be tough on 
driving down departmental expenditure.  
It has sought to discuss possible options 
as openly as it can, first with the judiciary 
and staff, and then with the wider group of 
lawyers, local authorities and other major 
users that were asked to dialogue events 
around Scotland.  The issues, information, 
questions and concerns raised at these 
events were considered by the Board 
in developing the proposals on which it 
consulted at the end of 2012 to enable it 
to provide an estate that can respond to 
the needs of the courts and their users, 
not just in the immediate few years, but 
to the end of the decade and beyond.  
The Board will consider the response to 
the consultation paper in making final 
proposals to the Cabinet Secretary in 
respect of any courts it believes need 
to close.  Ultimately it is a matter for the 
Scottish Parliament to determine whether 
any court will close.

In developing the proposals for 
consultation the Board was guided by 
the Principles on Provision of Access to 
Justice issued by the then Lord President, 
Lord Justice Clerk and sheriffs principal in 
February of 2012.  These were produced 
in part following the consultation with 
judiciary and staff in the autumn of 2011.  
It became clear to Lord Hamilton that 
the SCS Board needed guidance about 
certain important principles.  Those 
Principles have been made public, in 
addition to being on the Judicial Intranet.

I am not aware of any other jurisdiction 
in which the production of principles by 
the judiciary such as these has been 
attempted or achieved.  I simply don’t 
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The Scottish Government’s is also 
looking closely at how it can respond to 
Dame Elish Angiolini’s Review of Women 
Offenders.  This review made a number 
of significant recommendations that 
may require different approaches by the 
judiciary sitting in the criminal courts, and 
not just to women offenders.  The Review 
was asked to look specifically at the needs 
of women offenders, but as it pointed out 
in its report, some of its recommendations 
might more appropriately be applied 
across the whole offending population. 

Tribunal reform, you may think, may have 
only a limited effect on the judicial offices 
for which the Lord President is currently 
responsible.  The Scottish Tribunal 
Service was created by the Scottish 
Government in 2011 to bring together the 
administration of a number of tribunals 
that deal with devolved matters (such 
as the Land Tribunal, the Mental Health 
Tribunal, and the Private Rented Housing 
Panel).  Other tribunals may be brought 
within the STS over time.  Separately, 
the UK Government announced in 
September 2010 that it intended to consult 
on devolving to Scotland responsibility 
for the administration of UK and GB 
tribunals (which would include tribunals 
dealing with such matters as employment 
disputes, immigration matters, social 
security appeals and tax appeals) and also 
the judicial leadership of judiciary sitting 
in those tribunals in Scotland.  The UK 
proposals, for various reasons, have yet to 
be the subject of any consultation paper.  

The arrival of tribunal judiciary among 
those for whom the Lord President is 
responsible will bring a group of judiciary 
with very different backgrounds.  Some 
will be lawyers; some will have other 
professional qualifications; and some will 
be lay people.  If they are joined by the 
larger number of tribunal judiciary sitting in 
the UK and GB tribunals in Scotland, one 
can easily see a very large increase in the 
size of the judicial family in Scotland over 
the next few years.  

The legislation to implement the Civil 
Court Reforms has already begun.  The 
Scottish Civil Justice Council and Criminal 
Legal Assistance Act 2013 received Royal 
Assent on [insert date].  This Act creates 
the new body that will become responsible 
for advising on civil Rules of Court and 
keeping the civil justice system under 
review. It replaces the Court of Session 
Rules Council, and the Sheriff Courts 
Rules Council.  Appointments to the new 
body will be made during May, and it is 
expected to commence its work in June.  
A consultation paper including a draft of 
the main Bill was issued [insert date]. The 
main Bill is expected to be introduced in 

the Parliament at the start of 2014 and to 
complete its passage by the end of that 
year.  Implementation will then begin as 
soon thereafter as the necessary rules can 
be made and effectively implemented.

A Bill to implement reform of arrangements 
for devolved tribunals is likely during the 
passage of 2013.  Realistically I doubt 
there is time in the life of the current UK 
Parliament for any legislation in respect 
of UK and GB Tribunals.  We can expect 
legislation to implement changes in the 
criminal justice system during both 2013 
and the year thereafter, and indeed the 
Victims and Witnesses Bill is already before 
the Scottish Parliament. 

To manage this broad range of reform 
Scottish Government established a 
number of related projects under the 
banner of Making Justice Work, to ensure 
that all these reforms, and others that will 
affect parts of the justice system outwith 
the courts, are considered collectively.  
Lord Pentland acts as an advisor to the 
group of senior officials that oversee this 
work.  SCS is very alive to the combined 
impact of all these changes and indeed, 
The Chief Executive of SCS heads the 
Project Board that pulls together all the 
projects that will affect the courts directly.  
This Board has on it officials of Scottish 
Government and the Scottish Legal Aid 
Board.  

In October the Scottish Government 
published its Justice Strategy.  Scottish 
Government officials were very aware 
of the need to be able to provide some 
statement about what kind of justice 
system these reforms are all aimed to 
achieve, and to provide assurance that 
these reforms are part of a whole.  My 
responsibility, and that of my colleagues 
in the Judicial Office, will be to ensure that 
we help them communicate effectively with 
the judiciary, and where appropriate, vice 
versa.

The work that the SCS Board has asked 
its officials to do in respect of future court 
structures is also within the Making Justice 
Work programme.  Leaving aside the 
changing nature of the services that SCS 
may need to provide in the light of the 
reforms, it was inevitable that faced with 
a real terms reduction in its budget of one 
fifth by 2014/15, the SCS Board would 
have to look at that part of its budget 
that consumes 40% of its costs.  There 
would be little point in having an estate 
that can neither be maintained nor staffed 
adequately.  I have been struck, in the 
light of my past experience, by the very 
different way in which this work has been 
taken forward.  It demonstrates for me how 
fundamental the change was in creating 
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Every Day is Mother’s Day and 
Vacant Possession  by Hilary Mantel

These two books are earlier 
works of the twice winner 
of the Man Booker Prize,  
Hilary Mantel the former 
being her first book written 
in 1985.  Mantel has a 
remarkable ability to create 
a character or indeed many 
characters without a single 

redeeming feature but who nevertheless 
still command our attention if not perhaps 
our sympathy.  The two books stand alone 
but Vacant Possession follows  Every Day 
is Mother’s Day taking up the story some 
10 years later.  Black humour, revenge, 
selfishness abound in a household where 
a mother and daughter exist together 
despite each other, confounding the utterly 
inept social worker too caught up in her 
own life to be much use elsewhere. Each 
of the many characters has their own 
complicated life with self inflicted and 
frequently hilarious consequences.

The Dinosaur Feather
by Sissel-Jo Gazan 

An intriguing novel which 
happens to contain a 
murder rather than a murder 
mystery alone. Set in the 
Biology Department of 
Copenhagen University 
where Anna Bella Nor has 
a fortnight left to sit her oral 
examination of her PhD 

thesis, her supervisor is found murdered 
in a gruesome manner. Everyone seems to 
have some connection including Anna and 
the twists and turns are as problematical 
and far reaching  as the research on the 
origins of birds – the subject of her thesis. 
An unusual, suspenseful book dealing 
ultimately with the multiple aspects of 
relationships and the jealousies of the 
archaeological world.

The Daughter of Time
by Josephine Tay

This book was written in 
1951 but has sparked a new 
following in connection with 
the recent discovery of the 
remains of Richard III.  A 
detective, Alan Grant,  has 
suffered an accident and is 
recuperating in hospital asks 
a friend to bring him some 

history books and from these sources he 
researches the life of Richard untangling 
the myths from the truth . Grant discovers 
that history is written by the winners and 
also written for different markets.  He 
discovers that the myth of Richard’s cruel 
and murderous past was an invention of 
the Tudors and that there is no historical 
evidence to say that he was anything 
but a kind and thoughtful king. The book 
is also a gentle reminder of life before 
computers and mobile phones and lengthy 
recuperation in a hospital bed!

The World Until Yesterday 
by Jared Diamond

This was Book of the Week 
on Radio 4 early in March 
this year. The subtitle, 
What Can We Learn From 
Traditional Societies? is fairly 
self explanatory. Diamond 
lived in Papua New Guinea 
for some decades and 
examines and compares 

the traditional society of the tribal people 
there with our own western society.  His 
descriptions of child rearing, their social 
structure and their justice system are 
fascinating, The ‘judicial system’ comprises 
reconciliation, compensation and a real 
desire to understand the difficulty – although 
there is also a state run system it seems 
to be beset with the same problems of 
adjourning trials and non appearance as in 
the West.

believe it would have been sought or 
provided under a model where the court 
administration was part of the Executive.

There is so much of our justice system 
that is subject to change, and change 
is not always a welcome companion. It 
is customary to leave people who are 
reading articles that deal with impending 
change with a quote from a great sage for 
their greater edification and pacification.  
I have sought high and low among the 
many sages who have spoken about 

change.  At last I alighted on one above all 
others: Sylvester Stallone

He was speaking largely about the 
changes in his career but it seems to me to 
apply equally to those of us facing change 
generally:-

 “I think that gravity sets into everything, 
including careers, but pendulums do swing 
and mountains do become valleys after a 
while…if you keep on walking.”

Steve Humphreys 
Director Judicial Office


